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40-EOUL WEEK -~ 20-CEIT MINIMUM DO NOT APPLY
WHERT SALRS AR 75% RRETAIL

Adninistrator Broauets Term "Retail SaleM
Te Include Some Commercisl Transactions
In accordance with the directions of the United States Appellate Courts that
exemptions from humanitarien legislation should be strictly conatrued, the Wage

and Heur Division of the U, S, Department of Labor will not regard any establishy

ment exempt as a retail one unlesc at least 756 of its sales ars retail. VWhere

wnolasale, commercial and industrial sales, nor-retsil in character, total more
than 25%, the 40-hour woek end the.J0-cents-an-hour minimum wage will apply.
At the same time, the Tivision will broaden its concept of a "retnil esale M

s

As a result, some sales to industrial or commercial purchasers may be included

»

s retail in dotermining the status of an establishment under the Wage and Hour
Laﬁ. These sales mast be of articles commonly 3014 both to buciness and private
purchasers and most be in a guantity or at a price similar to sales to private
purchasers,

This policy wes announced today hy General Philip B, Fleming, Administrator
f the Division, in making pubdlic a revision of {the Division's Interprctative

Bulletin No. 6, This is the interpretation on the scope and spnlicability of the

gsection in the Wage ard Hour low which rulcs that the fldor for wages and the
ceiling for hours shall not anply "to any emnloyee engaged in any retail cor service
establishment the greater part of whose selling or servicing is in intrastate
commarces, "

The Bulletin continues the Division's positicn that service establishments

muet be simllar to retail cstablishments to be exempt.
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This policy will go into effect July 1. The Bulletin states, "ﬁor purposes
of enforcement, the computation of the dollar volume of retnil and nonffetail
selling will be based upon the semi-annual record of sales of the éstablishment.
The analysis of sales from January 1 to June 30 and July 1 to December 31 will be
used to determine whether during each six month period a substantial portion of the
selling of the establishment was non-retail,™

Some 6,242,000 wage earners are employed in the daistribution and selling of
goods and services, according to most recent figures compiled by the Burcau of
Labor Statistics (March, 1941). Those engaged in retail or service establishnents
and those engaged in a Mocal retail capacity" in any type of establishment are
exempt from the Wage and Hour law., The 30-cent nminimum wage and 40-hour @eék apply
to the others if they are engaged in interstate commerce or in fhe production of
gonds for interstate ccmmerce.

The N.R.A, Whelesale Code called for o 40-hour week except fﬁr outside gervice
men who were to work 48 hours before a time and one-third penalty rate began, Max-
imum hours for retail employees under N.R.A., were 40, 44, or 48, depending on the
nunber of hours the store was open to the public. Due to the retaii'exemption - 5 U
the Federallwage and Eonr law, the wege and hour regulation of retail store employes
has been left to state aecticn.

"From the first," General Fleming said, "the Division has taken the position
that a 'substantial! amount of non-retail selling would nullify the retail exemption
for any establishment. Shortly after I became Administrator we interpreted !sub-
stantial! in this respect as nore than 50 percent. Subsequently the United States
Court of Appeals for the Eighth Circuit (St. Louis) handed down an opinion that the
Wage and Hour law, as an humanitarian law, is entitled to a lideral construction
and that exemptions from it are subject to strict construction., The First Circuit
Court (Beston) said the same thing, Many wholesalers complained about the competi~

tlve wholesale service that retailers not under the 40-hour week were able to

(8418)




-3 a

provide. So we are now regording 'subétantial’ non=-retail selling as more than
25 percent., We will'ﬁot regard establishments with more then 25 percent noneretail
stles as exempt from the 40~hour week and the ZOfcent minimum wage.

"At the same time we are acknowledging the retail character of many sales to
industrial and commercial firms whiclh always heve been considered retail in the
trades. I believs this will do much to make our cnforcement policy more acceptable
to firms engsged in distributing goods."

The typical department stors wiil continue to be exempt. Although mony con-
duce wholeseling operations thesc sales seldom approach 25 percent of total sales
volume. The revised bulletin reaffirms the Administrator's interpretation of
"ostublishment" -- "each physicolly separated plaqé of.business must be considered
e seperate establishment." The ngb and Hour law, therefore, does not apply to
chain storc reteil and service establishments even though the chain spreads into
several states, The law does apply, however, the bulletin adds, "to warchouses,
centrel cxecutive offices, manufacturing or processing plants, or other non-retail
selling units which distribute to or serve stores.”

The bulletin states, "Unless aﬁ estoblishment is clearly o retail or service

establishment for the purposes of ... (the exemption), an assumption that the
cxemption applies involves considercble risk of violation,"

The new interpretation of retail sales and the requirement that they total

cest 756 percent of the volume are of'especial importance in determining the
status of estoblishments selling coal, lumber, glass, paint, tools, electrical
equipment, autcmobiles, tires, stetionery and office supolies, food stores and

photogrephers' shops,
It is pointed out that the statute "confers no authority upon the Administra-

tor ﬁo extend or restrict the scope of ... (the ecxomption) or to impose legally
binding interpretations as to its meaning." However, the United States Supreme
Court last yecar in the I.C.C. v The Americen Trucking Association case cited one of
the Divisionts Interprgtative Bullectins and seid, "Such intcrpretations are

entitled to great weight,"
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"At times it has been assumed," the bulletin says, "that an establishment is

retail unless it is shown to be a,wholesale,vmanufacturingy’bf other wellerecognized
type of estéblishment.v In our judgment, this assumption is incorrect," For the
exemption to abply the establishment must have retsil charscteristics.

The bulletin lists characteristics of retail establishments. Reteil estab-
lishments arc characterized by their numerous small saeles. Thoy are patronized
regularly by the general consuming public. They sell goods for direct consumption
and not for resale or redistribution in any form.

"A retail establishment," the bulletin says, "sells goods to privete individ-
uals for personal or family consumption., Typically, it sells 'consumer! goods
such os food or clothing to private persons to satisfy their personzl wents. In
some casces, however, establishments sell 'consumer! goods to business or industrial
purchasers, government egencies, institutions, and similar purchasers, as well as
to private individuals for private consumption. For exemple, both commercial
enterprises and private individuals purchase coel and fuel o0il for heating purposes.
The sale of coal or fuel oil to heat a private home is a retail sale, The sale of
such goods to heat a store or business cffice will also be a retail sale if the
goods arc sold at the normal price charged to private consumers, or if the sale
does not involve o quantity of goods materially lurger than the normal quantity
purchesed by privete consumers.™

In discussing compzny cafeterias or stores, the bulletin recognizes that the
exemption applies in cases where, smong other conditions, "the goods or services
ere sold for cash to the amnployees and the store is normally open to the general

consuming public."

However, the bulletin states the exemption dces not apply in many cases,
"since the fecilities furnished servc merely to facilitete the continued operation
of the principal business of the company. In these cases the employer does not-
operate’ an adjunct which is wnrelatcd teo the principal business but the furnishing
of facilities is an integral part of the prineipal operations. The employer does
not satisfy the wants of the employees as part of the general consuming public,
Deductions for these focilities are rormally made from the cash woges received by
the employee.s The facilities cre not mads available to the general public.. In
these cases, there will not be a separnte retail or service establishment within
the exemption, Thus, for example, isclated lumber and mining camps operate cook=
houses and bunkhouscs for employecs. These cookhouses ond bunkhouscs do not serve
the gencral public but are er integrzl part of the lumber or mining operations.
Frequently, deductions are madc from the wages of employecs for the facilities
furnished. The cockhcuses cnd bunkhcuses ore not adjuncts which are unrelated to
the business of lumber or mining., They are as much a part of the principal business
as the tool sheds. Failure tc provide the facilities would moke continued opera-
tions difficult, Further, the furnishing of such facilities is not carricd on in
the same monner cs the operations of commonlyereccgnized retail or service estabe
lishments. In our opinicn, therefore, cockhouses and bunkhcuses may not be con-
sidered as separate retail cor service esteblishments for purposes of the ¢ xemption,"
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Under a heading, "Service Establishments," the revised bulletin continues the
. b - " A < E &

position of the Division that the term "may be considered to include generally thet
large miscellaneous assortment of tusiness erterprises which are similar to retail
esteblishments in character, but which may not be accurately classified as such,"

The rovised bulletin lists a larger number of "“typical examples of service
establishments." It lists "restaurants, cdfeterias, roadside diners, hotels,
tourist houses, trailer camps, home laundries, barber shops, beauby parlors, public
baths, scalp troatment establishments, masseur establishments, funeral bom_u, em=
balming cstablishments, crematorics, ostablishments engaged in cleening, dyecing,
pressing, altering and repairing hats, clothing end household goods for prlv&te
individusls, valety shops, shoe repair shops, shoe shine parlors, dress suit rental
estoblishments, p#lic garages, automebile laundries, 'drive it yourself! estab-
lishments, battery shops, parking lots, musicnl instrument repair shops, piano
tuning *"tabllshmerta, redic repuair shops, wateh, clock and jewelry repair estabe-
1ishmants, hecusehold refrigerator service and repeir shopss Thése establishments
operate in the same manner as retell ¢ "ﬁublxshmoufs tnd have substantially the
same attributes. Tho princiapl differecrnce is thet their revenue is derived
pr¢mqulv from the sale of service instead c¢f from the sale of merchandise,

“From the foregeing it is clear thet service cstvbllshmgnts generelly repair
consumer goods cwned by the genernl consuming public. Public garages repair
automobiles and taeilor shops mend or repsir clothing, ctc.s In some cases, however,
an estaeblishment repairs the type of goods which the general consuming public
ordinarily does not omm -~ building clevators, producticn machincry, commerecia
refrigerators, etc.  Such establic hmpntu moy net be considered as scrvice estab-
lishments for purposes of ... (the exemption) for the same recasons that establishe
ments cngeged in selling goods which have only an industrial or business market
arc not retail estutlishments.™

The bulletin contains an added section in which the principles stated are

applied to the business of coal distributors, distributors of lumber and building

S

materials, feed esteblishments, distributors of automobile parts end accessories,

declers in statiecnery and office supplies, ond phetographers.
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