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40-EOIIIi ^JSM — 30-CSNT MINIMUM LO IIQT APPLY 
..., . -mERl SALES ASJI 75f̂  RETAIL - • 

Adr. iniRtrator Broadens Term " R e t a i l Sa le" 
Tc Inc'1-.id.e Some Commercial T ransac t ions 

In accor-iance ' .dth the d i r e c t i o n s of the Uni ted S t a t e s Appe l la te Oo-irts t h a t ' 

exemptions fron hp.inapitnri!->.n l e g i s l a t i o n should, be s t r i c t l y cons t rued, the Wage 

and 'Kc'dr L i v i s i o n of tho U. S. Department of Labor ^ d l l not r ega rd any e s t a b l i s h 

ment exempt an a r e t a i l one ' in les r a t l e a s t 7.55̂ ^ of i t s s a l e s a r e r e t a i l . I'Jhere 

•wholesale, comnercial aad i i r d r s t r i a l s a l e s , n o r - r p t . - i l i n che^racter, to tad more 

than 25';^, the 40-hour week rani t he -30 -cen t s - an -hou r Einim.uni wage w i l l capply. 

At the same time, the rivigi.-?!! v.dll broaden i t s concept of a " r e t a i l r a l e . " 

As a re ' j iult , soma c a l e s to i n l u s t r i a l or commercial purchi i te rs iiiay be inc luded 

as r e t a i l i n determining the statuG of an es t ab l i shment -londer the Vf.age and. Hour 

Law. These s a l e s must be of a r t i c l e s commonly so ld both to buf ' iness and p r i v a t e 

pu rchase r s , and nvast be i n a cr iant i ty or a t a p r i c e s i m i l a r to s a l e s to p r i v a t e 

p u r c h a s e r s . ' . .» ' 

This p o l i c y v/as announced toda.y by General P h i l i p B. FLoming, Ad-airds t ra tor 

of the D iv i s ion , i n making jn ibl ic n r e v i s i o n of the L i v i s i o n ' s I r t e r p r c t a t i v c 

Bul le t i -a No. 6. This i s the i n t e r p r e t a t i o n on the scope' and a p p l i c a b i l i t y of t h e 

s e c t i o n i n the W-.\ge ar.d Eour law v/hich r u l e s tha t the f loo r for wages and the 

ceiliri.g for hours s h a l l not apply "to .any eir;ployee engaged i n any r e t a i l c r s e r v i c e 

es tabl is l iment the g r e a t e r p a r t of v/hose s e l l i n g or s e r v i c i n g i s i n intrasta- t© i-: 

commerce," 

The B u l l e t i n conti'--ues the l i v i s i o n ' s p o s i t i c n t h a t s e rv i ce establ-lsbjnents 

must be s i m i l a r to r e t a i l e s t a b l i s h n e n t s to b'^ exempt. 
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This policy v̂ ill go into effect Jvily 1. The Bulletin states, "For purposes 

of enforcement, tho computation of the dollar volume of retail and non-retail . 

celling will be based upon the semi-anniral record of sales of the establishment. 

The analysis of sales fron January 1 to J"uno 30 and July 1 to December 31 will be 

used to determine whether during each six month period a substantial portion of the 

selling of the establishtien-t was non-retail." 

Some 6,242,000 wage earners are enployed in the distribution and selling of 

goods and services, according to most recent figures compiled by the Bureau of 

Labor Statistics (March, 1941). Those engaged in retail or service establishnents . 

and those engaged in a "local ret-ail capacity" in any type of establishment are 

exempt from the ViTage and' Hour law. The 30-cent .liniraujn wage and 40-hour v;eek apply 

to the others if they are engfiged in interstate cooiaerco or in the production of 

goods for interstate ccmnerce. -. 

The IT.R.A. Wholesale Code called for a 40-hour week except for outside service 

men Trfho were to work 48 hours before a time, aad one-third penalty rate began. Max-

inun hours for retail employees under H.E.A. were 40, 44, cr 48, depending on the 

number of hours the store was open to the public. Du.e to the retail exem-ption in 

the Federal Wage and Eour law, the wage and hour regulation of retail store enployes 

has been left to state action. • • ' .̂ - , 

"From the first," General Fleming said, "the Division has taken the position 

that a 'substardial" amount of non-retail selling would nullify the retail exenption 

for any establishment. Shortly after I bccnnc Afeirdstratcr ve interpreted 'sub

stantial' in this respect as .mere thp.n 50 percent. Subsequently the United States 

Court of Appeals for the'Eighth Circuit (St. Louis) handed ao -̂m an opinion that the 

Wage and Hour law, as an humanitarian law, is entitled to a liberal constiniction 

and that exemptions from it arc subject to strict construction. The First Circuit 

Court (Boston) said the sane thing. Manjr wholesalers complained about the conpetl-*' 

tive wholesale service that retailers not under the 40-hour week were able to . ' 

(8^8) 



- 3 -

provide. So we are now regf.rding 'substantial' non-retail selling as mere than 

2.5 percent. '»Ve wdll not regerd eGtablishments with more than 25 percent non-retail 

sides as exempt from the 40~hour week and the 30-cent minimum v;age. 

"At the same time we are acknov.dedging the ret-ail character of many salts to 

industrial and com.mercial firms v;hich always have been considered retail in the 

trader. I believe this will do much to m..ake our enforcement policy more acceptable 

to firms engaged in distributing goods." 

Tho typical department store will continue to bo exaf̂ -pt. Although many con

duce whclesalin.g operations these sales seldom approach 25 percent of total sales 

volijmo. The revised bulletin reaffir-m.s the Administrator's interpretation of 

"est-ablis'nment" — "each physically separated place of .business must be considered 

a separate eGtablishment." The lYago nnd Hour law, therefore, does not apply to 

chai^. store retail and service e'Ld.ablishments even though the chain spixads into 

s.:.-;veral states. The lavr does apply, however, th.:.; bulletin adds, "to vra.rehouse5, 

certral executive offices, manufacturing or processin'-: plants, or other non-retail 

selling u-nits which distribute to or serve stores." 

The bulletin states, "Unless an establishment is clearly a retai]. or service 
establishment for t'ne purposes of ... (the exemption), an assLmption that the 
Gxemption applies invclves cor..sider;--.blc risk of -dolation." 

The iic-'J interpretation of retail sales and the requirement that thoy total 

at least 75 percent of the volume are of especial importance in determining the 

status of cstablislmcnts stdling coal, lumber, glass, paint, tools, electrical 

equipment,- autcm.obilcs, tires, stationery and o.fi'ice supplies, food stores and 

photographers' shops, :, . ' • • . . , . . 

It is pointed out that the statute "confers no authority upon the Administra

tor to extend cr restrict the scope of ... (the exemption) or to impose legally 

binding interpretations as to its meaning." However, the United States Supreme ', 

Court last year in the I.C.C, v The American Trucking Association case cited one of 

the Division's Interpretative Bulletins and said, "Such interpretations are 

entitled to great weight." 
I . . . ... ', . 
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"At times it has been assimed," the bulletin sayS', "that an establishment is 

retail unless it is sho-wn to be a. wholesale, manufacturing* brother well-recognized 

type of establishment. In our judgment, this assumption is incorrect," For the 

exemption to apply the establishment must have retail characteristics. 

The bulletin lists characteristics of retail establishments. Retail estab

lishments aro characterized by thsir numerous small sales. They are patronized 

regularly by the general cons-uming public. They sell goods fbr direct consumption 

and not for resale or redistribution in any form. 

"A retail establishment," the bulletin says, "sells goods to private individ
uals for personal or family consum.ption. Typically, it sells 'consumer' goodG 
such as food or clothing to private persons to satisfy their personal wants. In 
some cases, however, estatlisbments sell 'consumer' goods to business or industrial 
purchasers, government agencies, institutions, and similar purchasers, as well as 
to private individuals for private consumption. For example, both commercial 
enterprises and private individuals purchase coal and fuel oil for heating purposes. 
The sale of coal or fuel oil to heat a private home is a retail sale. The sale of 
such goods to heat a store or business office -will also be a retail sale if the 
goods are sold at the norm.al price charged to private consumers, or if the sale 
doos not involve a quanti-ty of goods materially larger than the normal quantity 
purchased by private consumers." 

In discussing company cafeterias or stores, the bulletin recognizes that the 

exemption applies in cases whore, ŝ mong other conditions, "the goods or services 

are sold for cash to the employees and the store is normally open to the general '- ' 

consuming public." 

However, the bulletin states the exem.ption does not apply in many cases, 
"since the facilities fui-nishod servo merely to facilitate tho continued operation 
cf the principal business of the com.pr.ny. In these cases the employer doos not 
operate" an adjunct which is U!.irelatod to the principal business but the furnishing 
of facilities is an integral part cf the principal operations. The employer does 
not satisfy' the wants of tho em.ployees as part of tho general consuming public. 
Deductions for these facilities are normally made fromi tho cash wages received by 
the employee. The facilities are not made available to the general public,. In 
these cases, there will not be a separate retail or service establishment within 
the exemption, T?ius, for cxrjnplo, isolated lumber and mining camps operate cook-
housos and bunkhousos for omployecs. These cookhouses and bunkhouscs do not serve 
the general public but are rn integral part cf the lumber or mdning operations, ^ . 
Frequently, deductions are made from the wages of employees for the facilities 
furnished. The oookhcusos r-nd bunkhousos aro not adjuncts which are unrelated to 
the business of lumber or mining. They are as much a part of the principal business 
as tho tool sheds. Failure tc provide the facilities wculd m.ake continued opera
tions difficult. Further, tho furnishing of such facilities is not carried on in 
the same m.o.nner as the operations -of commonly-recognized retail or service estab
lishments. In our opinion, therefore, cookhouses and bunkhcuses may not be con
sidered as separate retail cr service establishments for purposes of the exemption." 
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Under a heading, "Service Establishments," the revised bulletin continues the 

position of the Division that the term "may be considered to include generally that 

large miscellaneous assortment of business enterprises which are similar to retail 

establishjnents in oharac-ter, but which may not be accurately classified as such," 

The revised bulletin lists a larger number of "typical exam.plss of service 
establis.'vments." It lists "restaurants,- cafeterias, roadside diners, hotels, 
tourist houses, trailer camps, home laundries, barber s'nopt;, beauty parlors, public 
baths, scalp troa-tment establishnionts, m.asseur establishiments, funeral homes, em-
baLidng establishments, crematories, establishments engaged in oloening, dyeing, 
pressing, altering-and repairing hats, clothing tend household goods for private 
individuals, valc-^ shops, shoe repair ohops, shoe shine parlors, dress suit rental 
est.ablisl-iments, p-jfolic garages, automobile laundries, 'drive it yourself estab
lishments, battery shops, parking lots, musical instrument repair s?iops, pi-sno 
tuning establishments, radio repair .'shops, watch, clock and jewelr;/ repair estab-
lishm,ents, hcusehold refrig'Crator service and repair shops. These establishments 
operate in the same manner as retail ostsblishjnonts and have substantially tho 
same attributes. The princiapl difference is that their revenue is derived 
primarily from the s-ale of service instead cf from tho sale of merchandise, 

"From, the foregoing it is clear thx-t service establishments generally repair 
cons'jner goods cwned by the general consuming public. Public garages repair 
auto-mobiles and ttdlor shops nend or repair clothing, etc. In some cases, however, 
an establishme:it repairs the tj'-pe of goods which the general consv!m,ing public 
ordinarily does not oarn — building elevators, production mxichincry, commercial 
refrigerators, etc. Such establishimcnts m.r'.y not be considered aa service estab-
lichmcvTits for purposes of ... (the exemption) for the same reas.ons that establish
ments c.rvj;aged in S€)llir.g goods which have only an. industrial or business m.arkat 
are net reb-dl cs'tacTTsTmients." - , . .-

The bulletin contains an added soction in which the principles stated are 

applied te the business cf coal distributors, distributors cf lumber ?'„nd building 

materials, feed establishimcnts, distributors of automobile pai^s end accessories, • 

dealers in stationer'/ and office siipplies, and photographers. 

.# #. # 
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